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commission might have reasonably found that this company was the assignee of the 
contract between Cheery and Cauca Company by which Cheery was to build the road 
and receive the Cauca Company's stock and bonds. Therefore, the work done by the 
Construction Company had to be paid for by the Cauca Company, and the result of 
its work was the railroad which the company surrendered. Under such circum- 
stances we can listen to no hair-splitting as to whether the work done upon the road 
by the Construction Company can be called the Cauca Company's obras y trabajos. 



NORTHERN PACIFIC RAILWAY COMPANY V. AMERICAN TRADING COMPANY 

195 U. S. Rep. Ed., 439; s. c. 49 L. Ed. 269 

This case involved the question of contraband of war as a defense to 
an action against a common carrier for damages for breach of contract 
to transport. 

A special agreement was made for the transportation of a quantity of 
lead from New York to Yokohama over intervening routes from New 
York to Tacoma and by the steamship of the Northern Pacific Steamship 
Company, due to leave Tacoma October 30, 1894. After the contract 
and payment of transportation charges were made, the defendant com- 
pany declined to ship the lead upon the ground that it might be contra- 
band of war. The trading company then notified the railway com- 
pany that they would hold the company responsible for any loss from 
its failure to fulfil the contract. It was well understood by the parties 
before the contract was made that the lead might be considered as con- 
traband of war in view of the war then existing between China and Japan. 
The deputy collector of the port refused to grant clearance papers to the 
ship while the lead was on board, which was accordingly unshipped; and 
this was also urged as a defense by the railway company on the ground 
that it made the performance of the contract both impossible and unlaw- 
ful. The court held: 

The contract was not unlawful when made. It may be assumed that the lead was 
contraband of war; but that fact did not render the contract of transportion illegal 
nor absolve the carrier from fulfilling. It is legal to export articles which are con- 
traband of war; but the articles and the ship which carries them are subject to the 
risk of capture and forfeiture. Neither any law of the United States, nor any 
provision of international law, was violated by the making of this contract, nor by an 
attempt to export the lead pursuant to its provisions. 

The court held that the mistaken action of the deputy collector in 
refusing to grant the clearance was an undoubted violation of his duty; 
that his refusal constituted no defense to the action on the contract, 
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which was lawful when made and had not become unlawful by any sub- 
sequent act of Congress. 

It cannot be affirmed that such possible refusal was not within the contemplation 
of the contracting parties when the contract was made. Many causes, it was known, 
might obstruct the transportation of articles contraband of war. This particular 
form of impediment may not have been actually in the minds of the parties to the 
contract, but there was, as the agreed facts show, present to their minds the fact that 
there might be trouble in procuring the transportation of the lead because of its char- 
acter as contraband of war, and in the light of those facts the contract was made, and 
in substance, ratified after it was made. The railway receivers took the risk of this, 
as of other obstructions, in making the contract, and they ought to be held to it. 

The plaintiff sued to recover the difference between the price which 
the vendor would have received for the lead if the contract of transpor- 
tation had been performed and the price which the trading company 
afterward sold it for and which was the best obtainable at the time of the 
sale. 

The court held that the objections made to the recovery were 
untenable. 

MISSOURI V. ILLINOIS 

200 U. S., 496 

The complainant state brought this suit against the defendant state 
for an injunction. It involved the right of the state of Illinois and the 
sanitary district of Chicago to discharge the sewage of Chicago through 
an artificial channel into the Des Plaines river, and thence, through a 
tributary stream, into the Mississippi river. 

The decision finally turned on the question of fact whether the dis- 
charge of the sewage was in the nature of a nuisance, polluting the waters, 
and rendering them injurious for the uses of the people of the cities and 
towns of Missouri. The court decided that : 

Our conclusion upon the present evidence is that the case proved falls so far below 
the allegations of the bill that it is not brought within the principles heretofore estab- 
lished in the cause. 

The bill was by the court dismissed without prejudice. 



Just as the Journal goes to press, a case of great importance and 
far-reaching in its facts, and involving questions of magnitude, both 
of constitutional and national law has been argued before the Supreme 
Court of the United States. We refer to the case of Kansas v. Colorado, 



